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First English Evangelical Lutheran Church of Glendale v. County of Los Angeles, 
 107 S. Ct. 2378 (1987) 

The First English case is  especially significant to land use law because "In the case, a 
monumental landmark decision, the [Supreme] court clearly and unequivocally held 
that money damages must be paid by the government for 'regulatory' takings."1  This 
clarified the status of the Just Compensation Clause of the Fifth and Fourteenth 
Amendments.  It also overturned the longstanding practice of California courts to 
disallow actions leading to inverse condemnation (the taking of property through 
regulation). 

The case was not that straightforward, however.  First English Church owned a 21-acre 
parcel of land in Mill Creek Canyon in the Angeles National Forest.  A flat portion of 
the property contained structures used for a church campground, including a dining 
hall, two bunkhouses, a caretaker's lodge, an outdoor chapel, and a footbridge across a 
creek which served as a natural drainage channel for the watershed of a National 
Forest.  The campground was run as a retreat for handicapped children. 

In 1978 a storm dropped 11 inches of rain, bringing a flood in the valley which 
destroyed the camp buildings.  As a result of this destruction, Los Angeles County 
adopted an Interim Ordinance for the preservation of public health and safety 
providing that "[a] person shall not construct, reconstruct, place or enlarge any 
building or structure, any portion of which is, or will be, located within the outer 
boundary lines of the interim flood protection area located in Mill Creek Canyon."2  
The ordinance, which included the area of the campground, was made effective 
immediately.  The county declared the ordinance to be temporary, but set no date for 
its termination. 

The case was compared with Mugler v. Kansas3 and Hadacheck v. Sebastian.4  In 
Mugler, where the use of a property as a brewery was banned, and in Hadacheck, 
which banned the operation of a pre-existing brickyard, the courts established that 

                                                
1 Noah J. Gordon (Editor). 1988. 1988 Zoning and Planning Law Handbook. New 

York: Clark Boardman Company, Ltd. p. 5. 
2 County of Los Angeles Interim Ordinance No. 11,855 (January 1979). 
3 Mugler v. Kansas, 123 U.S. 623 (1887). 
4 Hadacheck v. Sebastian, 239 U.S. 394 (1915). 
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states could establish regulations prohibiting uses if there was concern about public 
safety or nuisance from its use. 

The Church quickly filed a complaint about the ordinance with the Superior Court of 
California.  The complaint made two claims—first, that the County was negligent in 
creating a condition which contributed to the flooding; and second, a claim for inverse 
condemnation5 because the Flood District had been cloud seeding during the storm.  
The Superior Court found that compensation was not due for the alleged temporary 
taking during the years the camp was not able to be used.  This was not unexpected, 
since state courts commonly uphold regulations established by state agencies. 

The California Supreme Court had decided previously in Agins v. Tiburon6 that an 
inverse condemnation could not be claimed based only upon the fact of a regulatory 
taking.  In order to make such a claim, the regulation or ordinance must be shown to be 
excessive.  The County's ordinance was not considered to be excessive.   The Court 
said because the appellant alleged a regulatory taking and sought only damages, other 
possible actions such as declaratory relief or mandamus7 were deemed irrelevant to the 
case. 

The Superior Court's decision was appealed.  The California Court of Appeal read the 
Church's complaint on seeking monetary damages for the uncompensated taking, but 
again relied on the Agins v. Tiburon decision and denied review of the case, stating the 
U.S. Supreme Court had not yet ruled on the question of whether a state could limit 
compensation for a taking to nonmonetary relief.  In 1985, six years after the original 
complaint was filed, the Supreme Court of California denied a hearing on the case. 

The Church went to the U.S. Supreme Court, asking for compensation from the state 
for the "temporary" time the ordinance was in effect, since all use of the property had 
been taken.  It argued that the Supreme Court of California erred when it said 
compensation was not required for a "temporary" regulatory taking, appealing that this 
was not within the Fifth Amendment's Just Compensation Clause.   

The U.S. Supreme Court limited its review to only the circumstance of the temporary 
nature of the taking.  It refused to decide whether the Church had lost all use of its 

                                                
5 Inverse condemnation is condemnation of a property through regulation, rather 

than through direct condemnation procedures. 
6 Agins v. City of Tiburon 25 Cal. 3d 266, 598 P.2d 25, 157 Cal. Rptr. 372 (1979). 
7 A mandamus is an order for a public body to perform a specified duty. 



 

3 

property, and whether there was or was not a taking.  It also didn't decide whether the 
State was relieved of the obligation for compensation because the ordinance was based 
on public safety concerns.  Instead, the Court decided only on the issue of whether, if 
there had been a taking, compensation should be given for the length of time it was in 
effect.   

By a 6 to 3 margin, the Court ruled there was no essential difference between a 
temporary taking and a permanent taking, which clearly requires just compensation 
under the Fifth Amendment.  They concluded the California courts had decided the 
case inconsistently with the requirements of the Fifth Amendment, and if there was a 
taking the Church should be compensated from the moment the illegal regulation took 
effect.  As stated in the decision, "We merely hold that where the government's 
activities have already worked a taking of all use of property, no subsequent action by 
the government can relieve it of the duty to provide compensation for the period 
during which the taking was effective." 

The decision was clarified with respect to other delays.  The Court explained this 
provision of establishing a temporary taking would not apply to normal delays, such as 
obtaining building permits, changes in zoning ordinances, variances, and the like. 

The decision of the California Court of Appeals was reversed by the U.S. Supreme 
Court.  As stated, "Here we must assume that the Los Angeles County ordinances have 
denied appellant all use of its property for a considerable period of years, and we hold 
that invalidation of the ordinance without payment of fair value for the use of the 
property during this period of time would be a constitutionally insufficient remedy."  
The Court recognized that sometimes a taking of private property through inverse 
condemnation is warranted and acceptable, and that the burden of proof of a taking (a 
denial of all reasonable use) is left with the owner.  Nevertheless, if a taking is shown 
(and this case applied only to full takings) then the owner should receive 
compensation, and it cannot be limited by state law to nonmonetary compensation. 

The dissent to this decision argued that temporary takings should not be established 
based on a time period which extends beyond normal administrative delays, but should 
be based on whether due process has been followed according to the Due Process 
Clause of the Fourteenth Amendment.  In the First English case, due process had been 
followed, and any burdens on the owners because of the time required for this process 
should be seen as a "temporary burden on the citizen that is the inevitable by-product 
of democratic government." 
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In 1989, the case went back to California courts, which subsequently ruled no taking 
had occurred, so no compensation was necessary. 
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Nollan v. California Coastal Commission, 107 S. Ct. 3141 (1987) 

The Nollans had an option to purchase a beachfront lot in Ventura County, California.  
They wanted to demolish an existing small house and build a new house on the lot, 
which required a permit from the California Coastal Commission.  The Commission 
staff recommended a permit be granted subject to the condition they allow a public 
easement for the beach area between the mean high tide line, which was their property 
line, and an 8-foot high seawall further in.  The Nollans protested this condition, but 
the Commission overruled their objections. 

The Nollans next went to the Ventura County Superior Court, asking that the imposed 
condition be invalidated.  They argued their new construction would have no direct 
adverse impact on public access to the beach.  The Superior Court agreed, and sent the 
case back to the Coastal Commission for a full evidentiary hearing. 

The Commission conducted a public hearing, after which it made further factual 
findings.  It reaffirmed the imposition of the condition, finding that the new house 
would increase blockage of the public view of the ocean and that the public would be 
prevented "psychologically... from realizing a stretch of coastline exists nearby that 
they have every right to visit." 

The Nollans returned to the Superior Court, arguing the condition constituted a taking 
under the Fifth Amendment (just compensation), as incorporated in the Fourteenth 
Amendment (due process).  The Superior Court once again agreed with the Nollans. 

The Coastal Commission appealed the Superior Court ruling to the California Court of 
Appeal.  Meanwhile, based on the Superior Court ruling, the Nollans purchased the lot, 
demolished the existing house and built a larger new house.  They did not notify the 
Commission of these actions. 

The Appeals Court did not agree with the Superior Court's interpretation of the Coastal 
Act.  The Appeals Court said that construction of a house 10 percent larger than an 
existing house could be conditioned on a grant of public access to the beach.  It also 
said that although the value of the property was diminished, the condition of an 
easement did not deprive them of all reasonable use of their property.   

Interestingly, the state would have had no right to require access if it were not for 
construction of the new house, which required the Commission's permit.  This brought 
up the question of why one (an easement based on new construction) was considered 
to be a legitimate state interest, and the other (an easement if there was no 
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construction) was not.  The Agins v. Tiburon8 and Penn Central9 decisions previously 
had established what was considered a "legitimate state interest."  In the Nollan case, 
the Commission argued the legitimate state interests included: protecting the public's 
ability to see the beach; assisting the public in overcoming the psychological barrier to 
using the beach created by a developed shorefront; and preventing congestion on the 
public beaches."10  The question to be considered was whether construction of the new 
house inhibited any of these state interests, and whether the Commission's prohibition 
on the new construction advances those ends.  There must be a connection (a "nexus") 
between the ban and the governmental purpose to be held constitutionally valid.  If 
not, then the purpose is simply to gain an easement without just compensation to the 
owner. 

The Nollans appealed the taking question to the United States Supreme Court, which 
heard it in 1987.  It became a test of what constitutes a valid taking, and whether a 
partial taking (to only a portion of a property) should be considered as such. 

The Supreme Court majority concluded the right to exclude the public from access to 
one's property is one of the essential sticks in the property owner's "bundle of rights."  
Granting an easement was giving the public a permanent and continuous right to pass 
across their property, and a permanent physical occupation would have occurred under 
such a condition.  The majority also said there was no "fit" between the condition put 
on the property by the Commission (the easement) and the building permit.  Although 
the Commission had argued people would not be able to fully see the beach and ocean 
when driving by, the justices concluded the new house would not interfere with the 
public's viewing of the beach (that was already interfered with by the common six-foot 
high fences along the road).  They also said the new construction would not create a 
psychological barrier to using the beach, nor that the new house would cause more 
congestion by reducing the area of public access.  The Supreme Court was especially 
skeptical about the Commission's tying the conveyance of property (the easement) to 
the condition of lifting a land use restriction, since the appearance was that the State 
was using the imposition of a police power to avoid a compensation requirement.  If 
                                                
8 Agins v. Tiburon, 447 U.S. 255,260 (1980). 
9 Penn Central Transportation Company v. New York City, 438 U.S. 104, 127 

(1978). 
10 As stated by Supreme Court Justic Scalia in Charles M. Haar and Michael Allan 

Wolf. 1989. Land-Use Planning: A Casebook on the Use, Misuse, and Re-use of 
Urban Land. Boston: Little, Brown and Company. p. 639. 
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the Coastal Commission wished to forward its "comprehensive program" of 
establishing a continuous strip of publicly accessible beach along the coast, then 
beachfront homeowners should not be expected to bear the cost of this effort.  Instead, 
the Commission should rely on the power of eminent domain to purchase the 
properties and fully compensate owners for the takings. 

Justices Brennan and Marshall dissented from this majority opinion.  They felt the 
Coastal Commission was simply conditioning development of the coast upon 
preservation of public access, and that this was a reasonable response by the state to 
intensified development.  Such preservation of public access was the mandate of the 
Coastal Commission when first set up by the State legislature.  They felt the 
Commission should be allowed the flexibility to achieve this goal without insistence 
on a precise fit in each case, for it would overly limit its ability to accomplish its stated 
purpose.  They argued the increasing intensity of development called for a far-sighted, 
comprehensive approach which dealt with the cumulative impact of development, and 
that the Coastal Commission's actions were eminently reasonable. 

 

There were some important questions raised by the Nollan case.  The first was its 
impact on the use of development exactions, used to have public amenities provided as 
part of approval for private developments.  For planners writing ordinances including 
such provisions, it is evident that linkages will need to be clearly established.  For 
larger projects, such programs should be able to be written to satisfy constitutional 
questions.  But for smaller developments of one and two units, public set-asides may 
be shown to be takings.   

Also, the case reflected on the need of the Coastal Commission, and public agencies in 
general, to replace withdrawn federal funds with other sources of municipal revenue.  
Attention has concentrated on "linkage" programs which tie municipal costs with 
development approvals. 
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Lucas v. South Carolina Coastal Council, 112 S.Ct. 2886 (1992) 

Similar to the Nollan case, the Lucas case dealt with the right of a beachfront property 
owner versus the need for statewide regulations to control development along the 
coast.  In the 1970s, South Carolina adopted statewide regulations in an attempt to 
control continuing erosion and storm damage along its coastal areas.  In 1988, a "dead 
zone" was established which extended seaward from the barrier dunes running up and 
down the coast.  Within this dead zone, owners of properties had variances for 
development deliberately withheld, even for previously platted lots. 

Prior to the 1988 legislation, David Lucas had purchased two platted lots located 
entirely within the designated dead zone.  Surrounding properties had been developed 
within the designated area, and his parcels were two of the last to be developed.  He 
had commissioned architectural drawings for the purpose of constructing single family 
houses on the lots.11  However, based on the 1988 regulation he was not allowed a 
permit to build, essentially wiping out the value of his properties.   

Since the Architectural Review Board for the development forbade even trailers and 
tents, Lucas had no use for his property beyond those of normal public access 
(swimming and picnicking).  In 1989, a South Carolina trial court found the 1988 Act 
which permanently banned any construction on Lucas' lots "...deprive[d] Lucas of any 
reasonable economic use of the lots,... eliminated the unrestricted right of use, and 
render[ed] them valueless."12 The Court required compensation be paid to Lucas for 
the value of his properties, recommending compensation of $1.232 million.   

Because of the Lucas situation in particular, the state legislature modified the 1988 Act 
to allow for variances.  However, the case has already gone on to the South Carolina 
Supreme Court.  The state Supreme Court recognized that Lucas had suffered a 
complete loss of the property's value, but held there was no compensation due because 
the coastal regulation was designed to prevent serious public harm, and no 
compensation was owed under nuisance law, regardless of the regulation's effect on 
the property's value.  The state court held that the ordinance properly prohibited him 
from building a nuisance use which would cause damage to the shoreline, the public, 

                                                
11 Lucas later testified he had been in no hurry to build "...because the lot was 

appreciating in value."  Lucas. 112 S.Ct. at 2908 n.5.   
12 Lucas. 112 S. Ct. at 2890. 
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and himself.   Mugler v. Kansas13 had established the precedent that if a property's use 
was a nuisance to the public, compensation was not necessary, even if the loss was 
total. 

In 1992, the U.S. Supreme Court considered the case.  After review, they identified 
only two circumstances where a municipality could prohibit use of a property and have 
it not be considered a taking: first, if there was a preexisting law prohibiting such use 
or, second, if the new use was considered a public nuisance and covered under public 
nuisance laws for that jurisdiction.  The U.S. Supreme Court determined that the Lucas 
property should not be considered a nuisance use, stating a legislative declaration of 
potential harm was not sufficient justification to be determined a nuisance use.  This 
reversed the state Supreme Court's ruling.  The Court further explained, in its majority 
opinion, that the particulars of an individual case should consider "the degree of harm 
to public lands and resources, or adjacent private property, posed by the claimant's 
proposed activities, the social value of the claimant's activities and their suitability to 
the locality in question, and the relative ease with which the alleged harm can be 
avoided through measures taken by the claimant and the government (or adjacent 
private landowners) alike."  Thus, Lucas was due compensation for a taking of his 
property. 

The Court explained the taking requirement as follows: 

The "total taking" inquiry we require today will ordinarily entail... analysis of, 
among other things, the degree of harm to public lands and resources, or 
adjacent private property, posed by the claimant's proposed activities,  the 
social value of the claimant's proposed activities and their suitability to the 
locality in question, and the relative ease with which the alleged harm can be 
avoided through measures taken by the claimant and the government (or 
adjacent private landowners) alike."14 

The case was sent back to the South Carolina Supreme Court to "identify background 
principles of nuisance and property law that prohibit the uses [Lucas]... intended."15  
The South Carolina court found no common law bases which kept Lucas from using 
his property as intended.  Through this finding, the case firmly established that an 

                                                
13 Mugler v. Kansas, 123 U.S. 623 (1887). 
14 Lucas v. South Carolina Coastal Council. (citation omitted). 
15 Lucas. 2901-2. 
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owner could successfully claim a taking if regulations which prohibited all 
economically beneficial use of his property were not within reasonable expectations at 
the time of purchase, unless the proposed use fell within the state's property and 
nuisance law.   

However, a 1990 amendment to the original Act provided for special permits for 
construction of habitable dwellings, and the Lucas taking, upon remand to the state 
Supreme Court, was deemed a temporary taking.16  With this finding of a temporary 
taking, a trial court had proceedings which established just compensation for Lucas, 
with the state purchasing the land from him for $600,000.  In 1993, after turning down 
an offer of $315,000 from an adjacent landowner who promised to keep them 
undeveloped, the state sold the properties to a developer for $785,000. 

                                                
16 Lucas v. South Carolina Coastal Council. 424 S.E.2d 484, 486 (S.C. 1992). 
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Dolan v. City of Tigard, 114 S.Ct. 2309 (1994) 

The Dolan case was much like the Nollan decision, in that a condition was put on a 
building permit.  However, where the Nollan case dealt with a "nexus," or connection, 
between the condition and approval of a building permit, the Dolan case went beyond 
this and established that the link should have "rough proportionality." 

Florence Dolan, an "elderly widow," requested a permit to enlarge her hardware store 
situated on 1.67 acres in downtown Tigard, increasing the size of both the structure 
and the parking area.  A land-use plan previously adopted by the city indicated 10 
percent of her property was in a 100-year floodplain area, and the city said they would 
approve her permit only if she deeded this portion to the city.  The city said it was 
necessary to reduce the hazard of flooding.  The city also needed it for construction of 
a public bikeway system needed to relieve traffic congestion throughout the downtown 
area, some of which, they argued, would be attributed to the enlarged store.  Mrs. 
Dolan asserted that the proposed expansion was consistent with the city's 
comprehensive plan, and should be approved, and asked the Planning Commission for 
a variance from this condition.  The Planning Commission denied the variance 
petition, stating that the conditions for flooding the creek would be aggravated by the 
proposed construction, and thus the dedication of this portion of their property was 
appropriate and needed.  The requirement for dedication was also supported by 
Oregon's comprehensive statewide land-use goals, developed by the Land 
Conservation and Development Commission.  These goals included directives to: 
"conserve open space and protect natural and scenic resources; guard against pollution 
of stormwater; allow only appropriate land uses in areas prone to natural disasters and 
hazards; and provide for an effective and coordinated transportation system that 
includes alternative means of transit."17  The city of Tigard said it had adhered to these 
state requirements in establishing its land-use plan, giving justification to the condition 
put on the Dolan application.  Its comprehensive plan called for the dedication of all 
land within the 100-year floodplain plus sufficient land for greenway purposes, 
requiring "...the necessary easement or dedications for the pedestrian/bicycle 
pathways." 

                                                
17 Alan M. Forrest (Editor). 1995. 1995 Zoning and Planning Law Handbook. New 

York: Clark Boardman Callaghan Company, Ltd. pp. 113-114. 
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Mrs. Dolan next went to the state's Land Use Board of Appeals (a statewide agency 
unique to Oregon), arguing the proposed construction was not related to the dedication 
requirements, and were consequently a taking.  The Board of Appeals disagreed, 
stating there was a "reasonable relationship."  Mrs. Dolan appealed this condition to 
the Oregon Court of Appeals, arguing the required dedication constituted a taking of 
her property, citing the Nollan case, which showed a stronger nexus was required.  The 
state court upheld the dedication requirement of the Planning Commission, stating 
there was an acceptable nexus, or connection, between the owner's expansion and the 
city's demand for the land because the Dolan's new paving would increase the amount 
of runoff into the creek and the enlargement would increase the use of the proposed 
bicycle/pedestrian paths. 

The U.S. Supreme Court agreed to hear the case, and in a 5 to 4 decision, held that 
these conditions constituted an invalid taking, reversing the Oregon Court.  Although 
such a condition, or "exaction," was not in itself unconstitutional, the majority opinion 
stated there should be a "rough proportionality" between the burden to the owner and 
the benefit to the public.  They felt the demands of the city were not proportional to the 
proposed expansion, and said there should be some connection between the proposed 
development and the required dedication.  They felt this test of "rough proportionality" 
(never before enunciated) was not met in the city's condition.  Furthermore, the test of 
rough proportionality was left to the city to be shown, not the owner.  This countered 
most precedents found in state courts, which presumed regulatory actions of local 
governments were valid unless shown otherwise.   

The Court also found other problems with the case as presented by the City.  It was 
unclear in their minds why a private dedication along the greenway was unacceptable.  
They also faulted the city for citing the increased use of the bikeway because of the 
store's expansion, but not calculating the estimated number of trips to be generated. 

The Court did recognize and agree on some important aspects of this case.  "First, 
protecting floodplains and encouraging alternative modes of transportation are 
undoubtedly legitimate public interests supporting regulation of private property.  
Second, development that increases impervious surfaces (and runoff) and generates 
additional traffic (and congestion) can be prohibited outright because of its potential 
adverse effects on the environment and infrastructure.  Third, permits for such 
development can be conditioned by dedication requirements, so long as there is a 
sufficient relationship between the development's impacts and the required 
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dedications."18  To further give balance to their opinion, the following statement 
upheld the general need for regulation: 

In our changing world one thing is certain: uncertainty will characterize 
predictions about the impact of new urban developments on the risks of floods, 
earthquakes, traffic congestion, or environmental harms.  When there is doubt 
concerning the magnitude of these impacts, the public interest in averting them 
must outweigh the private interest of the commercial entrepreneur.19 

Justice Stevens dissented from the Supreme Court majority, saying the "rough 
proportionality" test had no precedent, and could not properly be implied from 
previous cases using a test of a "reasonable relationship."  Stevens was also concerned 
about the courts and judges assuming a "superlegislative power."20 

                                                
18 Alan M. Forrest (Editor). 1995. 1995 Zoning and Planning Law Handbook. New 

York: Clark Boardman Callaghan Company, Ltd.  p. 116. 
19 Dolan v. City of Tigard. 2329. 
20 Dolan. 114 S.Ct. at 2329. 
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Comparisons of the four cases 

The area of law represented by these four cases is still in a state of flux.  It is balanced 
by two inherent philosophies, one emphasizing the need to protect private property 
owners against overregulation, the other oriented to the need for government 
regulation of private property to avert harm to the public.   

It is still unclear how the U.S. Supreme Court will decide future takings cases.  As first 
put forward by Justice Holmes in Pennsylvania Coal v. Mahon, "[I]f regulation goes 
too far it will be recognized as a taking....This is a question of degree—and therefore 
cannot be disposed of by general propositions."21  The cases discussed above 
essentially determined that Holmes' "too far" was "all the way," meaning a complete 
taking.  But within that, there are still questions to be answered. 

How far can a regulation go to deprive property rights before it is too far, and is 
determined to be a taking?  Thus far, such questions have been decided on the merits 
of individual cases, and there are still no clearly established guidelines.  Some have 
suggested that a land use regulation would never constitute a taking if it were 
reasonably related to a valid public purpose.22  Others, including the opinion of 
Blackstone from 1782, hold that private property is so greatly regarded that law "will 
not authorize the least violation of it; no, not even for the general good of the whole 
community."23  These two perspectives represent the extremes.  It is for time, and 
future opinions, to strike the appropriate balance between them. 

What has been the contribution of these four cases to takings law?  First English 
showed that takings should be compensated even if they are temporary.  Nollan 
clarified that takings could be claimed even if only a part of the property was involved.  
Lucas began to clarify what could be considered as nuisance uses, and not subject to 
compensation.  And Dolan established the need to show a rough proportionality 
between burden to the owner and benefit to the public. 

The First English and Lucas cases both dealt with the question of the total loss of use 
of the property.  In the first case, the church could not rebuild the campground or any 
other permanent structures while the ordinance was in effect.  In the second case, the 
owner was denied permission to build on the site for the first time, even though 
                                                
21 Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922). 
22 F. Bosselman, D. Callies and J. Banta. 1973. The Taking Issue. p. 238. 
23 Blackstone. 1782. Commentaries. p. 139. 
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surrounding parcels had already been developed.  In both cases, construction was 
determined by the states to represent a potential threat to public safety.  The uses were 
considered public nuisance uses, and according to the Mugler precedent no 
compensation was required.  However, in both cases these decisions by state courts, 
which seem to have had a natural bias toward protecting state agencies and regulations 
and looking unfavorably upon compensation by the states, were overturned by the U.S. 
Supreme Court.  These cases are also significant in the history of land use law because 
they countered a tendency by government to ignore the difference between police 
power and eminent domain.  They clarified that a taking is a taking, whether its 
through regulation with compensation or actual purchase.  

The Nollan and Dolan cases were similar in that both linked exactions with takings.  In 
Nollan the owners wanted to increase the use of their property (from a cottage to a 
house), resulting in a decrease of the public's view of the beach and ocean.  The 
exaction in this case was the condition that the construction would be approved only in 
the Nollans gave an easement for public access to the beach in front of their house, 
supposedly to compensate for the loss of view from the road.  The problem is that this 
exaction was not deemed appropriate, since the Nollans were simply asking for 
permission to fit in with the development intensity of surrounding properties, and were 
essentially desiring to fit their property in with the "status quo" of the neighborhood, 
not some exceptional use.  Thus, it was considered an unconstitutional condition. 

In Dolan, the question was not whether there was a link between the condition 
established by the city and its approval of a building permit, but whether the exaction 
was "proportional."  In this sense it reflected concern about the fairness of local 
government regulations.  The Dolan case established the principle of "rough 
proportionality."  It is easy to see that if this principle had been established for the 
Nollan case, seven years earlier, the homeowners argument would have been upheld 
even in the lower courts, for the harm to the public was trivial (blocking only a small 
portion of the view to the ocean) and the right to be given up by the owners was very 
valuable (excluding strangers from walking along their beachfront).  Although there 
was a "nexus" established between the exaction and the building permit, a 
proportionality had not been established.  However, if much more of the view had 
been blocked by the construction, then the argument of proportionality could have 
been made. 

How should local municipalities deal with the concerns brought on by these cases, and 
their impact on local regulation?  It should first be recognized that there are few 
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instances where regulations take away all economic use of a property.  Some writers 
have suggested compensation in those cases could be avoided through the creation of 
hardship variances, allowing regulations to take effect and accommodating cases that 
were especially onerous on certain property owners.  In California, developer 
organizations lobbied the state legislature for some formalization of the exaction 
process, and a system of "development agreements" has been adopted which 
encourages communities and developers to work out long-term obligations to one 
another.  In other states, the process has been streamlined through the use of "impact 
fees."  These agreements have done much to substitute for litigation in similar 
instances. 

Perhaps the broader significance of these four cases is in their perception by municipal 
authorities.  Although each case had narrowly defined parameters applicable only to 
that instance, and thus had relatively narrow legal significance, collectively they 
represent a broadening of the rights of property owners in relation to public land use 
regulations.  Governmental authorities and administrative agencies will now be less 
aggressive in writing, and in enforcement, of ordinances and regulations protecting 
public health, safety, and welfare.  The cases also point out the need to tie regulations 
more closely with their purposes; the "nexus" requirement has been made clear.  
Collectively, they have established a much stronger economic dimension in land use 
regulation, for compensation has become more closely tied with regulation.  The four 
cases also recognize that government is accountable to the individual in its policies, 
and that the end does not justify the means when clashes between the state and 
property owners occur.  They seem to be reaffirming that the provisions of the Bill of 
Rights have teeth. 

Merriam and Lyman24 suggest that, in the future, both planners and developers 
consider a few key points when dealing with dedications and other exactions: 

• Regulation works better than dedication.  Regulation should remain the 
primary tool of land-use planners and government officials.  This was shown 
by both Nollan and Dolan. 

                                                
24 Dwight H. Merriam and R. Jeffrey Lyman. "Dealing With Dolan, Practically and 

Jurisprudentially." from Forrest, Alan M. (Editor). 1995. 1995 Zoning and 
Planning Law Handbook. New York: Clark Boardman Callaghan Company, Ltd.  
pp. 120-123. 
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• More burden will be put on planners and the city.  City officials must be 
concerned not only about public welfare in general, but also in ensuring the 
protection of private property.  A more firm and direct relationship must now 
be shown between community goals and regulatory means. 

• Additional requirements cost government agencies time and money.  
Because the studies required to satisfy more stringent requirements are costly, 
cities and developers may adopt policies allowing developers to prepare impact 
studies of their own for city review.  These "property rights impact statements" 
may become a practical way to enforce such provisions and engage all 
interested parties in the process up front, rather than in the courts. 

• Government can take land, but it must pay for it.  If properties are essential 
to satisfy community planning goals, the use of eminent domain and 
compensation may be the only tool available. 

• Impact fees may be the most equitable way of requiring developer 
responsibility.  Dedications and in-kind exactions may only crudely equate to 
the proper "payment" of a developer.  The Dolan test of rough proportionality 
may bring into question such crude measures.  Impact fees, however, can 
efficiently (to the dollar) equate developer responsibility to the impact, and 
may be more constitutionally defensible as satisfying rough proportionality. 
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